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I. INTRODUCTION 

There are two issues that the parties have been unable to resolve with respect 

to the form of Common Benefit Fund Order (“CBF Order”) to be entered by the 

Court: 

1) Whether defendants should be required to bear the burden of assuring 

that plaintiffs’ counsel comply with their commitments to pay a Common Benefit 

Fund assessment (“Assessment”)? 

2) Whether defendants should be required to notify the Plaintiffs’ 

Steering Committee (“PSC”) each time a state court action involving an incretin-

based pancreatic cancer claim is brought outside a California court? 

For the reasons that follow, defendants urge the Court to reject the PSC’s 

attempt to hold defendants responsible for administering payment of the 

Assessments, which are owed to the PSC by its own constituent plaintiffs’ counsel 

who sign on to the PSC’s Common Benefit Participation Agreement.  Defendants 

also urge the Court to limit defendants’ responsibility for identifying to the PSC 

any non-California state court actions to those actions that reach a stage where 

MDL discovery or PSC work product is being made available by defendants, rather 

than at the inception of the action, when PSC involvement is irrelevant. 

II. PROCEDURAL HISTORY 

The PSC first presented a proposed form of CBF Order to defendants over a 

year ago.  Defendants raised several issues with the PSC’s proposal at that time, 

and the PSC let the matter lie until it filed its motion seeking creation of a 

Common Benefit Fund on August 1, 2014.  The PSC correctly describes the series 

of events that then led to the Court entering the form of CBF Order that was 

submitted by the PSC, which was the form that defendants had rejected in their 

discussions with the PSC last year.  

When the defendants saw that the Court had entered the form of CBF Order 

that defendants had rejected, they contacted the PSC, and parties discussed 
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defendants’ concerns.  The PSC advised defendants that it was agreeable to making 

all the modifications sought by defendants, with the exception of the two at issue in 

this motion, described above.  On September 17, 2014, Jacob Plattenberger of the 

PSC supplied defendants with a revised form of CBF Order, which addressed each 

of the other issues raised by defendants, however, the draft did not include the 

agreed-upon deletion of a provision requiring lien holders to pay Assessments.1  

(Mr. Plattenberger’s email dated September 17, 2014 and the revised form of CBF 

Order that was included are attached as Exhibit A.  The differences between this 

form of CBF Order and the one that the PSC had submitted to the Court are shown, 

by redlining, on Exhibit B.)    

III. ARGUMENT 

Imposing on defendants the responsibility to police individual plaintiffs’ 

counsels’ contractual obligations to pay Assessments owed to the PSC pursuant to 

their agreement, to which defendants are not parties, is unnecessary and 

unwarranted.  Similarly, imposing on defendants the responsibility to notify the 

PSC of state court filings, even when a case is at a nascent stage and no PSC work 

product is requested or being made available, is unnecessary to protect the PSC’s 

legitimate interests.  Defendants should not be placed in the untenable position of 

having to administer the fees of their adversaries.  Nor should defendants be 

required to involve the PSC in litigation outside this Court unless and until PSC 

work product would be made available in that litigation.   

                                           
1 Defendants believe that the PSC’s failure to address defendants’ concerns 

respecting lien holders was inadvertent.  Defendants also believe that the request 
in the PSC’s memorandum that the Court retain the CBF Order that it entered 
without any modification whatsoever, see Plaintiffs’ Memorandum of Points and 
Authorities in Further Support of Plaintiffs’ Motion for Entry of a Common 
Benefit Fund Order at p. 3 and p.7, is inadvertent as well, given the PSC’s 
agreement to make modifications. 
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A. There are adequate protections in place to assure payment of 
Assessments that may be owed by plaintiffs’ counsel to the PSC 
without defendants being involved in their collection for the 
benefit of the PSC. 

Under the form of CBF Order to which the PSC has agreed, an 

Assessment is owed only by those plaintiffs’ counsel who sign a Participation 

Agreement and thereby commit to paying an Assessment in exchange for access to 

PSC work product.  A plaintiffs’ counsel’s obligation to pay an Assessment arises 

from a contract, which has its own force.  Also, in this instance, the payment 

obligation is supported by an order of this Court, which brings the force of a 

contempt of court citation, if violated.  Thus, the PSC has more than adequate 

assurance that an Assessment will be paid by plaintiffs’ counsel when owed. 

The PSC nonetheless seeks to impose on defendants the requirements that 

defendants -- rather than plaintiffs’ counsel whose cases are at issue -- 1) provide 

notice of every settlement; 2) withhold Assessments owed in settlement of 

plaintiffs’ claims or in satisfaction of any judgments; 3) provide an accounting of 

each such payment; and 4) pay the Assessment to the PSC.  The PSC also seeks to 

impose a provision that would block dismissal of settled cases -- despite 

defendants’ compliance with all their obligations under the settlements -- until 

plaintiffs’ and defense counsel both certify that related Assessments will be 

withheld and paid by defense counsel.  None of these requirements and limitations 

is needed to assure that Assessment payments are made when owed, and they only 

needlessly add to defendants’ costs and will impede settlements and dismissals.2    

The PSC suggests that that such defense obligations are standard practice, 

and in support, it offers common benefit fund orders from various other litigations.  

                                           
2 It is noteworthy that the PSC has not yet sought any specified Assessment 

amount or suggested the basis for how an Assessment would be calculated.  
Until that is done, any ability to conclude a settlement would be frustrated, 
which would not be the case if the payment obligation remained solely with the 
responsible party -- settling plaintiffs’ counsel. 
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However, the absence of uniform treatment of how common benefit fund 

assessments are administered and paid is demonstrated by the very MDL to which 

the PSC cites in its brief -- the Zyprexa MDL.  In that MDL, Judge Jack Weinstein 

of the United States District Court for the Eastern District of New York declined to 

impose these burdens on defendant Eli Lilly and Company.  (See Common Benefit 

Fund Order (adopting the Recommendation of Proposed Order of the Special 

Discovery Master, which at p. 6 directs plaintiffs’ counsel to set aside and remit 

the assessment to the Executive Committee of the PSC), attached as Exhibit C.)  

Different considerations may have been at play in other cases in regard to whether 

a burden on defendants was justified, such as whether the plaintiffs’ steering 

committees would not necessarily be aware of all plaintiffs’ counsel who might 

owe an assessment.  Here, an Assessment would be owed only by plaintiffs’ 

counsel who sign the PSC’s Common Benefit Participation Agreement and thus 

could be identified readily. 

In a further effort to justify its position, the PSC also contends that the 

burdens on defendants are justified by the efficiencies afforded by this MDL.  This 

is a non sequitur.  The fact that there is merit to having federal litigation 

coordinated for pre-trial activities in this MDL is a matter wholly separate from 

how payment of settlements or judgments should be administered.  Moreover, this 

argument by the PSC is inconsistent with the fact that numerous counsel, including 

lead PSC members themselves, are pursuing incretin claims outside this MDL and 

thus simultaneously, when it suits them, defeating the MDL efficiencies that they 

claim justify added burdens on defendants. 

The premise underlying the PSC’s position is that defendants are more likely 

to meet a payment obligation than a given plaintiffs’ counsel.  This is not a good 

reason to substitute defendants as responsible parties.  The PSC and the individual 

plaintiffs’ counsel who are bound by contract and order of this Court to pay the 

Assessment to the PSC should alone be responsible for assuring payment.  Any 
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settlement process should not be encumbered, and dismissals should not be 

disrupted, through an extension of those responsibilities to defendants.   

B. Any notice requirement regarding state court litigation should be 
limited to the protection of the PSC’s only legitimate interest in 
such litigation, which is to assure payment for PSC work product. 
The PSC also asks this Court to order defendants to notify the PSC of 

all state court actions outside California at the time of their filing.  Defendants are 

agreeable to providing notice to the PSC if a state court action reaches a stage at 

which MDL discovery or PSC work product, such as defendants’ MDL written 

discovery responses or an MDL deposition taken by the PSC, is sought by a state 

court plaintiff or is made available by defendants.  Defendants’ rationale is that, for 

Assessment purposes, the PSC could have a legitimate interest in such state 

litigation when some use of PSC work product may be made.  

The PSC does not otherwise directly confront the matter of its interest in 

early identification of state court actions that are not related to the MDL 

proceedings.  There is no justification for the PSC to become involved in litigation 

outside this Court when there may be no activity in that proceeding whatsoever and 

no use of MDL-related discovery.   

The PSC only suggests that notice of a state court action at the outset of such 

litigation will permit counsel who initiate such state court litigation to be provided 

with an opportunity to utilize MDL discovery or PSC work product.  But counsel 

who bring state court litigation are fully capable of reaching out to the PSC if they 

wish access to PSC work product.  Unless legitimate work product is involved, 

there is no reason to burden the defendants with the requirement to track such 

actions for the PSC.3 

                                           
3 The PSC also argues that notice of state court litigation will serve to aid 

coordination with this MDL.  However, again, this attempt at justifying the 
placement of added burdens on defendants is wholly unrelated to the basis for 
the PSC’s application to this Court -- establishment of a Common Benefit Fund.   
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The PSC has not even suggested that a requirement that defendants supply 

notice of proceedings in other courts is routinely part of orders establishing 

common benefit funds.  Indeed, the fact that this requirement would be rare is 

revealed by its absence from all but two of the 12 orders that the PSC has 

submitted.  All told, there is no legitimate PSC interest respecting the matter of an 

Assessment that is not addressed by defendants’ proposal to provide notice of state 

court litigation when MDL discovery or PSC work product may be used.4  

IV. CONCLUSION 

For the reasons explained, this Court should enter a modified form of CBF 

Order that reflects the changes that have been agreed to by the PSC and deletes any 

duties on the part of defendants to become involved in the payment of assessments 

or to provide notice of state court proceedings where MDL discovery or PSC work 

product is not used.  (The form of Common Benefit Fund Order that defendants 

propose to be entered by the Court is attached as Exhibit D.  For the Court’s 

convenience a redlined version of this Order, showing the differences between it 

and the modified form of order to which the PSC agreed is attached as Exhibit E.) 

                                           
4 The PSC also contends that defendants’ proposal to provide notice of a state 

court action when a plaintiff or a defendant wishes to utilize MDL discovery or 
materials prepared by the PSC is ambiguous.  But there is no ambiguity as to 
when such materials are being used.  The language to which the PSC cites in 
support of its contention -- that notice occur when there is an “indication of 
interest” in such material -- is simply how defendants phrased the trigger for the 
timing of notice, so it would be plain that notice would occur before use occurs.   
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Dated:  December 9, 2014 
 

NINA M. GUSSACK 
KENNETH J. KING 
PEPPER HAMILTON LLP 

By:        /s/ Nina M. Gussack       ____ 

Attorneys for Defendant 
Eli Lilly and Company 

 
Dated:  December 9, 2014 STEPHEN P. SWINTON 

ASHLEY N. JOHNDRO 
LATHAM & WATKINS LLP 
 
 
By:       /s/ Stephen P. Swinton      
 
       Attorneys for Defendant 
       Eli Lilly and Company 
 

Dated:  December 9, 2015 RICHARD B. GOETZ 
AMY J. LAURENDEAU 
O’MELVENY & MEYERS LLP 
 
 
By:       /s/ Richard S. Goetz          
 
       Attorneys for Defendant 
       Amylin Pharmaceuticals, LLC 
 

Dated:  December 9, 2014 LOREN H. BROWN 
HEIDI L. LEVINE 
DLA PIPER LLP 
 
 
By:        /s/  Heidi L. Levine               
 
       Attorneys for Defendant 
       Novo Nordisk Inc. 
 

Dated:  December 9, 2014 DOUGLAS R. MARVIN 
PAUL E. BOEHM 
ANA C. REYES 
WILLIAMS & CONNOLLY LLP 
 
 
By:       /s/ Douglas Marvin           
 
        Attorneys for Defendant 
        Merck Sharp & Dohme Corp. 
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Dated:  December 9, 2014 VICKIE E. TURNER 
WILSON TURNER KOSMO LLP 
 
 
By:  /s/ Vickie E. Turner               
 
       Attorneys for Defendant 
       Merck Sharp & Dohme Corp. 
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SIGNATURE ATTESTATION 

Pursuant to Section 2.f.4 of the Court's CM/ECF Administrative Policies, I 

hereby certify that authorization for the filing of this document has been obtained 

from each of the other signatories shown above and that all signatories have 

authorized placement of their electronic signature on this document. 

  s/ Stephen P. Swinton   
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CERTIFICATE OF SERVICE 

I am employed in the County of San Diego, State of California.  I am over 

the age of 18 years and not a party to this action.  My business address is 

Latham & Watkins LLP, 12670 High Bluff Drive, San Diego, CA 92130. 

On December 9, 2014, I served the following document described as: 

DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES 
IN RESPONSE TO PLAINTIFFS’ MOTION FOR ENTRY OF A 
COMMON BENEFIT ORDER 

by serving a true copy of the above-described document in the following manner: 

BY ELECTRONIC FILING 

I am familiar with the United States District Court, Southern District of 

California’s practice for collecting and processing electronic filings.  Under that 

practice, documents are electronically filed with the court.  The court’s CM/ECF 

system will generate a Notice of Electronic Filing (NEF) to the filing party, the 

assigned judge, and any registered users in the case.  The NEF will constitute 

service of the document.  Registration as a CM/ECF user constitutes consent to 

electronic service through the court’s transmission facilities.  Under said practice, 

all parties to this case have been served electronically. 

I declare that I am employed in the office of a member of the Bar of 

California, or permitted to practice before, this Court at whose direction the service 

was made and declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct.   

Executed on December 9, 2014, at San Diego, California 

 /s/ Stephen P. Swinton   
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